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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

MIOCENE DITCH COMPANY (a Cor-

poration),

Petitioner,

vs.

Honorable ALFRED S, MOORE, Judge

of the United States District Court,

District of Alaska, Second Division,

et al.,

Respondents,

and

MIOCENE DITCH COMPANY (a Cor-

poration),

Appellant,

vs.

THE CAMPION MINING AND TRAD-
ING COMPANY" (a Corporation),

Appellee.

Brief for Appellee.

STATEMENT.
This suit was begun below by appellant in a com-

plaint alleging its creation and existence as a corpora-

tion of California for placer mining in Alaska; that

the Nome and Snake rivers flow through vacant, unsur-

veyed lands of the United States in Alaska; that it was



a custom of miners in that country to divert waters

from streams for mining-; that plaintiff was owner of

three thousand miner's inches of the waters of Nome

river which plaintiff had diverted therefrom five hun-

dred feet below the mouth of Buffalo creek; that plain-

tiff had diverted twenty-one hundred inches of said

water in a ditch and was using the same for mining

and farming it out to others before the acts of defend-

ant of which complaint was made. That in July, 1904,

defendant wrongfully diverted from Buffalo creek the

waters thereof amounting to from four hundred to a

thousand miner's inches. Plaintiff further alleges that

the water wrongfully diverted was of a value in excess

of $1,00-0 per day. Plaintiff prayed for an order that

defendant be required to show cause why it should not

be enjoined from diverting the water from Buffalo

creek, that plaintiff be adjudged the owner of twenty-

one hundred inches of the water of Nome river, and

that if it diligently pursue its work of appropriation

and use, that it 'be decreed the owner of three thou-

sand inches. And further prayed damages for the di-

version already had. This decree prayed, so far as the

ownership of the waters depended upon after-performed

conditions, hardly contemplated a final judgment.

After the overruling of the demurrer, defendant in-

terposed an answer consisting of general denials and

pleaded further its corporate creation in the State of

South Dakota for placer mining in Alaska. That in

11)00 defendant's grantors appropriated and diverted

all the waters of Buffalo creek for mining purposes and



purposes of sale; that such appropriation and diver-

sion was long' prior to that of plaintiff's; that defendant

was the owner of all the waters of said creek; that de-

fendant was the owner of the mining ground on said

creek and diverted such waters to said ground in order

to work it. And that plaintiff procured a grant of a

right of way from defendant thereafter across its

ground under its ditch, thereby recognizing its prior

rights, and that plaintiff was thereby estopped to deny

them.

Plaintiff replied, pleading a custom of miners which

required the filing of a notice as a part of the act of

appropriation of water in Alaska; that a failure to file

such notice with the recorder forfeited all rights; that

defendant failed to file such notice prior to September,

1902; that prior to defendant filing any notice plain-

tiff's rights had attached.

Defendant then filed an amended answer and there-

after a second amended answer, in each of which it

went more into detail as to its ownership and priority

of rights over those of the plaintiff alleging its owner-

ship in fee of all the ground abutting on Buffalo creek

and the head of Nome . river, and the beds of those

streams, describing the discovery of gold, the location

of the claims, marking the boundaries, the filing and

posting of notices for such claims, and their final sale

and transfer to the defendant, and further alleging the

diversion of the waters of Buffalo creek upon such

claims. Plaintiff thereupon replied denying generally

and further setting up as before the failure to record



notices of appropriation of such waters, and the for-

feiture thereby, and further plead the estoppel of de-

fendants by various acts of acquiescence in plaintiff's

diversion of the waters of Nome river, and further at-

tacked the validity of the locations of mining- ground

by defendant's predecessors. A supplemental com-

plaint was then filed by plaintiff alleging the number of

inches of water diverted by the defendant from Buffalo

creek on certain days in August and September, 1904,

and its value per inch. These allegations were by the

defendant denied. The pleadings were in this condi-

tion when the trial of the cause was completed about

July 12, 1905. The cause was submitted to the Court

and by it taken under advisement.

Mr. Gilmore had been defendant's sole attorney from

the time this action was begun in 1904 until just before

the trial, when Mr. Du Bose was associated with him.

Mr. Gilmore was likewise the general attorney for the

defendant company in all matters and had been for sev-

eral years. At the close of the trial, Mr. Gilmore left

Nome for a couple of months. Thereafter, while the

Court still had the matter under advisement on July

26, 1905, Mr. Du Bose, without authority from anyone

connected with the defendant company, together with

plaintiff's attorneys, came to a compromise and stipu-

lated (Record, p. 268) that the complaint should be

amended allowing plaintiff to set up a claim to other

rights and Mvers and creeks than those in-

volved in the suit, one of which flowed into Nome river

BELOW plaintiff's point of diversion and another be-



longing to a separate watershed, a claim to five thou-

sand inches of the water of Grand Central river, a

thousand inches of the water from David creek, and

to insert a new prayer; that its claims be quieted

against the defendant as to the waters of these rivers

and defendant be enjoined from using the waters of

Grand Central river and David creek. To this Mr. Du

Bose, for himself and in the name of the absent Mr.

Gilmore, undertook to "interpose an answer, denying

that plaintiff owned the waters mentioned of Grand

Central river and David creek and stating that defend-

ant owned the waters of said river and creek. He then

set out as a separate defense a copy of a contract. It

is not described at all in what matter it was relied upon

as a defense. It is simply set out. The answer will be

found at page 272 of the record.

Plaintiff then replied denyingi the allegation of de-

fendant's ownership of the water of Grand Central

river and David creek, plead that the contract, an un-

adorned copy of which had been set up as a defense,

had been secured by false representations, and prayed

that the defendant be enjoined from claiming any of the

rights contracted for in such agreement, and that it

only be allowed those rights upon paying half of the

costs of constructing the ditch which in the contract

plaintiff had agreed to construct. The money to be ad-

vanced by the defendant therefor upon the estimate of

cost to be made by the plaintiff.

These new papers were not verified in any way, the

attorneys undertaking to waive that requirement. Mr.
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Du Bose saw Mr. Niggemeyer, the secretary of the de-

fendant company, regarding a settlement of the litiga-

tion to be consummated by consent, findings and decree.

Mr. Niggemeyer declined to authorize such settlement

and asked for time to communicate with the directors

and president of his company. But Mr. Du Bose in-

sisted that this could not be done; that Mr. Metson, an

attorney for the plaintiff, was going to leave Nome di-

rectly, and that Mr. Du Bose had information in the

nature of "a straight tip" that the Court was going to

decide against the defendant, but Mr. Niggemeyer

still refused his assent to any compromise or to con-

sider any compromise save one that contemplated the

equal division, whatever the amount, of the waters of

the river and Buffalo creek. Thereupon, Mr. Du Bose

informed him that he, Mr. Du Bose, would take the en-

tire responsibility of the proposed settlement upon

himself. (Record, p. 307.)

Immediately thereafter Mr. Du Bose and plaintiff's

attorneys went before the Court with findings and de-

cree prepared reciting the opening of the case and tak-

ing of further testimony, though there was none in fact

taken nor offered. They presented the findings and

decree to the Court as being in the nature of a com-

promise. They will be found at pages 283 of the record

and following. Among other things, it was provided

therein that the defendant have and recover nothing

unless it pa; n iff half of the cost of ditch con-

struction, such cost to be based on plaintiff's estimate.

It will be noted by these consent findings that Mr. Du



Bose admitted away not only the rights and property

of his client originally involved in the pleadings and

issues on which the case had been tried, but that he ad-

mitted away those rights and that property of theirs

which he had attempted to drag into the controversy.

That while presenting to the Court an answer to plain-

tiff's amendment in which he claimed as belonging to

the defendant the waters of Grand Central river and

David creek, and in which answer he denied the own-

ership of such waters by the plaintiff at the same time,

with the other hand he held out to the Court for its

fiat, asking the Court to sign them, these findings and

decree to the effect that this answer of his was untrue,

and that the defendant did not own such waters and

impliedly at least finding that the plaintiff did, and fur-

ther that his clients had been guilty of false representa-

tion to the plaintiff, and waived objection and exceptions

on all grounds to the findings and failure to further find.

(Record, p. 141.)

These findings and decree were made July 26, 1905.

Mr. Xiggemeyer, who appears with Mr. Campion to

have been the sole representative of the defendant

company in Alaska, complained to the Court concern-

ing what had been done, but was advised by the Court

to see the attorneys of the defendant company. The

only other attorney of the defendant than Mr. Du Bose,

Mr. Gilmore, was gone. Mr. Niggemeyer consulted

other lawyers as to what should be done. While they

were at work on the case Mr. Gilmore returned, and on

September 4, 1905, interposed a motion to strike the
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pleadings put in after the close of the trial consisting

of amendments to the complaint and answers thereto

and the findings thereon, and to vacate the decree and

resubmit the cause upon the grounds that Mr. Du Bose

was without authority to make such compromise, and

that it had been fraudulently and collusively done.

The motive will be found in Record, page 2!)i. Va-

rious affidavits were filed for and against the motion,

and on September 23d it was granted. (Record, pp.

186, 515.) The Court refrained from making finding's

or reciting the grounds of his order. From this action

of the Court the appellant has come to this Court by

appeal and certiorari, assigning errors upon its appeal

based as to the jurisdiction of the Court below over the

subject matter and parties plaintiff, and likewise upon

the merits of the motion. There are two briefs on the

part of appellant. This brief is more particularly di-

rected to that of its attorney than that of its counsel.

SUGGESTION.

As long as there lias been no leave asked or granted

to amend or make further assignments of error, it is

respectfully suggested that those contained in the rec-

ord, at page 163, rather than those contained in appel-

lant's brief or those filed in the lower court in connection

with a prayer for appeal, should control. By assignments

1 and 2 in the record, pages 1(50 and 161, counsel assign

error for the failure of a showing of a meritorious de-

fense, first, to the new issues raised by the attempted

compromise pleadings; and, second, a meritorious de-
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fenso to the issues joined by the old pleadings on which

the ease was tried and submitted. It. is respectfully

submitted that iu so far as the latter matter is con-

cerned, the testimony taken upon the trial before the

Judge and which was in his breast and under consider-

ation at the time of the attempted opening and resub-

mission is a necessary part of the record in this case

and essential to its satisfactory consideration; that it

having been omitted from the record, it is diminished to

that extent, and that both of these questions should in

nowise by this Court be considered until that diminution

has been supplied.

It is further respectfully suggested that the power of

this Court to issue a writ of certiorari to the lower court

was entirely auxiliary to an appeal; that until an ap-

peal of the case had been taken and allowed to this

Court there was no jurisdiction in this Court to issue a

writ of certiorari, and that the writ and the return

thereto should be quashed because granted before any

appellate jurisdiction attached (Record, pp. 149-158).

Federal Statutes Annotated, Vol. 4, pages 498, 499

and 500', and cases cited.

It is further respectfully suggested that an appeal

does not lie to this Court under any circumstances, and

a fortiori in the case at bar from an order made by the

District Court at Nome vacating a judgment during the

term at which it wTas rendered, for the reason that it is

not a final judgment and therefore is not appealable.

Vol. 2 Cyc, pp. 586, 588, and citations.

Cheung Kee v. U. S., 3 Wall. 320.
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"But an order of the Court vacating a judgment, or-

der or decree theretofore rendered in the cause or refus-

ing to vacate a judgment, order or decree theretofore

rendered is not, as a rule, appealable."

Id., p. GOO and citations.

Vol. 4, Federal Statutes Annotated, page 410 et

seq., and citations.

It is true that some Courts have held that there was

an exception to this rule where there was an absolute

want of power or jurisdiction in the lower Court to make

the order; that under such circumstances it would be

considered and treated as a final order from which an

appeal would lie. It is submitted that no case where

common-law remedies are preserved can be found where a

judgment vacated and the cause resubmitted at the same

term as that at which it was rendered can be found where

it was ever held that the Court was without power or juris-

diction to hear and consider and determine the question.

If the Court will look into this record, it will be seen that

the motion to vacate and the order were in the same cause,

and it was resubmitted and left the decision as to the

rights of the parties as it was before. There is nothing

final about it. The test is that if this Court should affirm

the decision of the lower Court, is the controversy en-

tirely at an end? If so, then the judgment is final and

appealable, but in this case, if the lower court is sus-

tained, the rights of these parties are undetermined and

afloat and in the breast and under consideration by that

Court. If this Court should consider that the want of
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jurisdiction to make the order vacating- a judgment con-

stitutes an except ion and readers the order made with-

out power a final judgment for purposes of review, and

to that extent this Court will look into the record to

see whether the Court had jurisdiction to proceed in the

manner it did, and in order to determine whether it was

a final judgment, then we respectfully submit that this

Court has entered upon the question of the lower Court's

jurisdiction, and that alone, and that it is a part of the

exclusive appellate jurisdiction of the Supreme Court

of the United States.

ANSWERING BRIEF.

The first point made by appellant is that the Court

below had no jurisdiction to determine a summary mo-

tion on the ground stated to vacate its judgment, and

that its order so doing 1 in striking out the amended

pleadings is null and void.

It therefore becomes necessary to consider what the

grounds for vacation were. Briefly stated, they were as

follows: That the defendant's attorney had, without au-

thority from or knowledge on the part of the defendant,

with the procurement and co-operation of plaintiff's

attorneys framed new pleadings and issues in a cause

whicSi affected and involved property and rights of the

defendant in no way touched or embraced within the

pending action for the defense of which such attorney

was by the defendant alone employed and authorized.

That this had been fraudulently done by him in collu-

sion with the plaintiff and its attorneys, and had re-
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suited in submitting to the Court false and void issues.

(Record, 294 et seq.)

Attorneys base their argument, first (Brief, p. 0), on

the two postulates that the Court had jurisdiction of

the parties and the subject matter. If it were true that

these matters assumed by them did defeat the power of

the Court, even then their argument must fall, because

they are false premises which they have assumed. So

far as the new rights and additional property of the de-

fendant was concerned, the Court could not illegally

and without due process of law and without authorized

action on the part of the defendant, and without the

defendant having been served and brought into court,

in any manner have gained jurisdiction of either the

person of the defendant or the subject matter of such

new rights and additional property.

Again, this proceeding was a direct attack upon the

judgment in the same cause. In such a proceeding, ju-

risdiction to render the judgment does not defeat the

right. During the term at which a judgment is rendered

the power is ever existent in the Court to correct errors

in the decision, both as regards matters of law and fact,

as well as irregularities. In short, to make the record

not only speak the truth, but to announce the law.

Freeman on Judgments, sees. 90, 96, 98.

15 PI. & Pr. 205 et seq.

Doss v. Tyack, 14 How. ( U. S.) 297.

Henderson v. Carbondale, 140 U. S. 25.

Hume v. Bowie, 148 U. S. 245.
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Brand v. Baker, 42 Or. 426-433.

Deering v. Quivy, 26 Or. 556.

Whatever may be the powers of Courts under sections

93 and 22(1 of Carter's Codes, the power and authority

to proceed as was done in the case below is assured.

Sect ions 258, 263, 264, 380 and 719 of Carter's Codes of

Alaska and numerous other provisions recognize and

authorize terms of court, as that expression is generally

understood, on the part of the District Court of Alaska.

And further recognize that the record and judgment

does not become final until after the term. The judg-

ment of vacation complained of in this suit by appellant

was rendered at the same term as the judgment which

it vacated. (Record, pp. 190 and 52S.)

Section 218, part 1, section 723, part 4, and other sec-

tions of the Alaska code preserve the common law and

its remedies in Alaska.

Aikin v. Aikin, 12 Or. 207.

The plaintiff was still in court until the end of the

term, and so far as applicable under section 93, Carter's

Codes, until the end of the year after the rendition of

the judgment, and under section 226 until the expiration

of the statutory time there provided or its extension by

the Court..

Counsel devote much time to the discussion of stat-

utes providing relief for things done, when a party

has been surprised or through his excusable neglect.

That is not the case here. There was no neglect on the
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part of the defendant of any kind whatsoever. Its at-

torney employed for one purpose wholly without author-

ity undertook to bind it in another matter. Though

such action might surprise the defendant, it does not

come within that class of cases contemplated under the

head of excusable neglect. "Every court of record has

an inherent right to correct, modify or vacate its orders

and judgments during the term at which they are en-

tered."

Deering v. Quivey, 26 Or. 559.

Manion v. Fahy, 11 W. Va. 182, at 195.

The Court's attention is called to section 211 of Car-

ter's Codes, page 193, providing the requirements and

restrictions for a judgment by confession. It will be

readily seen that if this were a consent decree, a judg-

ment by confession, such judgments being authorized

for "relief not exceeding or different from that demanded

in the complaint," then it was unauthorized, for these

findings and decree which Mr. Du Bose undertook to

confess were both in excess of the prayer of the com-

plaint and different from the relief therein demanded.

Freeman on Judgments, sec. 96.

The allegations of the motion to vacate and the affi-

davits in support of it that the attorney's appearance

for the defendant and the pleadings and issues were un-

authorized and feigned certainly were sufficient to give

the Court jurisdiction in any event of the subject mat-

ter of the motion and proceeding. Counsel for appellant
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cites numerous cases under this head, all of which it is

respectfully submitted do not bear out his contention.

The Court is respectfully reminded of the advisability

of constantly keeping in mind, while reading the fre-

quent quotatious from authorities in appellant's brief,

the principle that language used in decisions should be

weighed in the light of the facts of the particular case in

which used. Beginning on page 10 of this brief, the case

in the 8th Nebraska, 467, was one where the Court arbi-

trarily substituted a stranger as a party defendant after

judgment. In the 22 Minn., p. 1, there was no statute for

the vacation of the judgment. There were no terms of

court in that State; the Court held the parties in default

and not entitled to notice. In 121 Cal. 422, was a case

where the Court undertook to make a new judgment, not

to set aside an old one. 128 N. Y. 204, concerns the legal-

ity of an act of the legislature which undertook to affect

property rights in a judgment.

Passing to page 15 of counsel's brief, it will be noted

that the cases are largely North Carolina cases, which

State, together with Indiana and Georgia, constitute an

exception to the general rule. (5 Etncy. PL & Pr. 255.)

So far as North Carolina is concerned, this position as

snmed by their Courts that a suit to vacate a judgment

on the ground of having been procured by fraud should

be made the subject of a separate suit would seem to

have grown out of the fact of the separate courts of law

raid equity in that State. 13 S. E. 716, there cited by

appellant, a North Carolina case, recognizes that even

on the ground of fraud during the term a motion is the
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proper procedure but rules that it is not so afterwards.

1 8. E. 480, a North Carolina case, holds that for an

irregularity in obtaining a judgment the proper process

is by motion in the court where it was entered at the

same or a subsequent term. 82 Pacific, 927, an Okla-

homa case, the rule there was based on the fact that

the statute provided an independent suit for the purpose

of vacating a judgment on account of fraud. The case

in 49 Ohio, 299, the ruling was placed on the same

ground. 61 Pac. 1129, an Oregon case, the decision

shows the motion was made after the term at which the

judgment was rendered. Part 4 of Carter's Codes of

Alaska, page 163, enlarges the time of the Court's con-

trol over its judgment in some of these respects and ex-

tends it beyond the term.

See, also, Freeman on Judgments, sec. 105, p. 153.

McCullock v. Doak, 68 N. C. 267.

Ladd v. Steveson, 112 N. Y. 325.

At page 16 of its brief, appellant says that defend-

ant was represented at the trial and therefore could

only obtain relief as provided by the statute regulating

new trials. The difficulty with this statement is de-

fendant was not represented at the trial; that was the

very matter of which complaint was made to the lower

•Court in the motion to vacate, and the chief thing that

gave it jurisdiction to entertain the proceeding for

vacation. Counsel cite Freeman on Judgments, section

105, to this proposition. The language of the text of

Freeman is, "that where the party is properly repre-
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sented." Appellant's position would be more nearly

tenable if we had gone to the Court complaining of

something that had taken place during the time of the

real trial of which we had notice and when we were in

court. We had no notice of this thing.

Counsel likewise cites 16 Nev. 371, the opinion being

by Judge Hawley. In this case the common-law right

to proceed as was done in the District Court below was

recognized as preserved by the common law, but in

Nevada they had a statute wrhich was not followed.

There is no controlling' statute in this case. It will be

noted this was a jury case. To this point we would call

attention to section 98 of Freeman on Judgments, where

it is said that one of the classes of judgments which

may be treated as nullities are those in which "appear-

ance is made by an unauthorized attorney," and that they

may be vacated "upon showing' upon affidavits the want

of authority in those persons, and that the defendant

did not know of their action in his name when it oc-

curred." Counsel then cite 123 Ind. ISO. That was .t

case where the motion is made upon newly discovered

evidence. 5 Minn. 13, was one where the moving party

was held not to have been diligent enough. 42 g. E. 431,

was where a party sought a review of one of the issues

as to a particular piece of land which had been involved

in the issues before the trial at which the party was

present. 40 Minn. 410, was a case where it was held

that only parties to a judgment can sue to vacate. 82

Pac. 927, was the ruling mentioned above where suits

for vacation on account of fraud were required to be
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brought by separate suit. Iu connection with the

California cases cited by counsel (his brief, page 17), it

will be noted that California stands alone among the

States in this particular. ( Freeman on Judgments, sec-

tion 93.) Counsel cites G5 Oal. 3GS. We would espe-

cially request in examination of this case by the Court

as we consider that it supports our contention, that

the section of the statute regarding relief on account

of surprise or excusable neglect does not contemplate

(Ins kind of a case. The case counsel cites in the 2

Or. 291 it will be noted it was there held that the re-

Lief on the ground of fraud is only restricted to suits

in equity where the judgment was regular. The case

in the 3 Or. 25, at page 36, was one where the Court de-

cided on all points save the fraud alleged, including the

power of a president of a corporation to confess judg-

ment. The case in TG Pac. 251, an Oregon case, is to

the effect that whether or not this statute applies to

probate courts it does not abolish the right to relief

by an original bill in equity. The case, til Pac. 1129,

also an Oregon case, was to the effect that after the

term was passed by the only way for a Court to reform a

decree because of mutual mistake as to a matter of fact

is by bill in equity.

Counsel next contend that a judgment regular on its

face cannot be set aside for fraud except by an indepen-

dent action. Algain, counsel assume that there is no

question regarding the jurisdiction of the lower Court

over the subject matter or the party defendant.

There was the allegation in the motion and affidavits
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interposed by the defendant for the vacation of this de-

cree of a total want of authority in the attorney who

attempted to represent the defendant. This was cer-

tainly sufficient to give the Court jurisdiction on that

ground alone, and the charge of fraud might, if neces-

sary, be treated as surplusage. This is shown by one of

the cases cited by the opposition. (Carter v. Rountree, 13

S. E. 716; U. S. v. Beebe, 180 U. S. 313.) Farther along in

their brief, counsel contend that there was no real charge

of fraud, no acts charged constituting fraud, only the ulti-

mate conclusion of fraud and collusion being charged.

But under this head of their argument they are willing to

consider the motion and affidavits as charging the fact of

fraud, and that the same was tried, though there was no

finding made by the Court on that question. This proceed-

ing having been during the term at which the judgment

was rendered, the Court might have set it aside on its

own motion. (Authorities cited, and a fortiori on mo-

tion of the injured party.) Counsel constantly refer to

this as a final judgment, but it is submitted it had not

yet become final until the adjournment of the term, at

least. It was when signed, doubtless, intended to be-

come the final judgment in the fullness of time. Inde-

pendently of the question of the Court's power during

the term, it yet was proper and regular, and of course

within the power of the Court to proceed by motion in

such proceeding, fraud or no fraud.

15 Ency. PI. & Pr. 257, 250, 260 et seq.

3 Supp. Ency. PI. & Pr., pp. 297, 298, notes and cita-

tions.
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See, also, Freeman on Judgments, 4th ed., sees. 99

and 103, for the Court's power and procedure after the

term in the absence of such statute as we have before

us in this case, and sees. 105 and Ilia for the Court's

power ami procedure under such a statute.

Referring to the case cited by counsel under this head,

as above shown, it is held in 11 W. Va. 482, 495 and 496,

that during the term the judgment is completely under

the control of the Court. This was a case in which the

motion was made at a following term, and the Court

held that a bill in equity afforded a cumulative remedy.

The case in 11 S, E. 533 was a North Carolina case.

The one in 11 S. E. 954 was one where a "consent" de-

cree was attacked by motion after the ending of the

term. That is a decree showing on its face it was by

consent. 13 S. E. 716, a North Carolina case, was where

fraud was alleged and also irregularity. The Court held

that the fraud might be treated as surplusage. 19 S.

E. 637, a case in which it was held that the Court can

correct its own errors, but not make a new agreement

for the parties. It will be seen in that case that it was

not setting aside a judgment that was attempted, but the

making of a new one. 16 S. E. 7, a North Carolina case.

holding that only a party to a judgment can attack a

judgment. 1 S. E. 480, a North Carolina case, alio

the relief asked against the judgment on motion. 49

Ohio State, 299, is the case mentioned where the ruling

was placed on the ground of a statute requiring 1 a sepa-

rate suit to vacate on account of fraud. 60 Ga. 353, was
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a <-ase where an attack was made on the judgment after

the term, and after an appeal and an affirmance. The

next case appellant's citation is imperfect. The GO Neb.

695, was a case where the motion was made after the

term, and as in Ohio there were two statutes, one of

which required a separate suit to vacate on account of

fraud. The next case, 82 Fac, cited at page 92, we could

not find. The next, 70 111. 516, was a question of res

adjudicata in an appellate court. The next case, 30 Kan-

sas, 22, at 23, the motion was made at the subsequent

term. The question was one of evidence and not of

power in the Court. 42 S. W. 182, there is nothing in

this case as to the point to which it is cited. 114 Cal.

691, held that to authorize an independent suit to va-

cate a judgment the fraud must be extrinsic fraud. 91

Oil. 129, 84 Cal. 107, the same. 84 Cal. 607, was one

where 16 years after the judgment was rendered an at-

tack was made upon it and the Court held that under

such circumstances an independent suit was the proper

course. 42 W. Va. 72, holds that the party asking the

vacation of a judgment under a statute must show good

cause. 10 SL E. 914, was a North Carolina case, where

new parties had been brought in by the motion.

Counsel make a point that they were deprived of the

privilege of cross-examining by this summary proceed-

ing. There is nothing in the record to show that they

requested that privilege, or that they were denied it,

or that exception was taken to the course pursued in

any way on this ground. The case in 184 U. S. 162, re-

lied upon by appellant, it will be noted, was one where
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the party sought to try on affidavits in the Supreme

Court a question of fraud on the part of her counsel in

the court below, and the Supreme Court relegated the

investigation of that question to the lower court, with

a suggestion as to the examination and cross-examina-

tion of the witnesses. Plainly intimating that in such

a proceeding on a motion in the same cause there is

nothing to prevent the examination and cross-examina-

tion of the witnesses, and nothing that requires that it

should be done solely on affidavits. The next case quoted

at length by counsel, it will be seen, was the one wherein

we have pointed out that new parties were sought to

be brought into the suit bv a motion and simple notice.

The next case cited by counsel, 11 S. E. 954, is one where

the motion was made after the term. So likewise is

11 W. Va. 482, already commented on. It will be noted

that in this case the Court points out the distinction

concerning when decrees become final in States like

West Virginia, and those where a final record is made

up as provided in Alaska. The ruling in 198 U. S. 335

concerned the full faith and credit clause, and held in

relation thereto that a consent decree had the same

effect as one in invitum. 123 111. 567, was to the same

effect. The next case, 6 Minn. 82, 87, we could not find.

The 19 S. E. 637, holds to the effect that consent decree

in North Carolina can only be set aside for fraud or

mutual mistake. Counsel then cite 2 DanielFs Chan-

cery PL & Pr. C73. 1)74. It will be noted that the lan-

guage quoted therefrom in his brief, page 28, does not

go nor apply to a proceeding at the same term. See fur-
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ther 6th edition, 2d Vol., star page 1)74, note ;>, and oven in

the text quoted the learned author does not say (hat an

original bill furnishes the only relief.

The next point made by appellant is that the Court

below erred when it made the order striking the

amended complaint, answer and reply, and reinstated

the original pleadings..

It is respectfully submitted that whatever may be

the ruling of the Court on the two foregoing grounds,

that this point goes solely to a matter of procedure

within the Court's jurisdiction, and that it can in no way

concern or be viewed as a final judgment.

Counsel complain of this action as having been arbi-

trarily done. These pleadings stricken were all a part

of this void and irregular proceeding, and when it was

charged that they were interposed without authority

from the defendant that they were fraudulent^ and

collusively drawn, that the issues made by them were

false and void, it was only the exercise of the same or

an auxiliary power to that by virtue of which the Court

vacated the decree. The power is given and exercised

for the purpose of putting the parties back in the same

position they were in before this departure from legal

and regular procedure which resulted in the vacated

judgment; that this is the proper course to pursue in

a proceeding to vacate is shown by one of the principal

cases cited by the appellant.

Manion v. Fahy, 11 W. Va. 4S2, at 499 and 500.
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In this case the order striking out was a portion of

the order vacating; if appellant treats it as a subsequent

order, then it is not appealable because it was after

judgment.'

The Court having found presumably no power in de-

fendant's attorney to consent to the judgment nor the

amended complaint, nor to interpose the answer thereto,

struck them out as not properly belonging in the case;

without authority for them they ceased to be any part

of the case; not being the act of the party they were so

much litter. The Court, under a misapprehension, if

not fraudulently imposed upon, had allowed them to be

filed; for its own protection upon the discovery of this

fact, the Court would have the inherent power to strike

them. The statute (Carter's Codes, sees. 22<>, 227), in no

way limits this power ; it grants no new power to the Court

in enumerating what pleadings may be stricken. It

simply recognizes a portion of the power already exist-

ent in the Court.

20 PL & Pr. 51 and 52.

Counsel for appellant cite a number of cases to this

point that the Court erred in striking these papers,

beginning on page 30. The first one, 8 Wall. 310, con-

cerned the action of the lower court in striking out part

of an answer which the appellate court held it should

not have done because it stated a good defense. In the

next case, 93 U. S. 14, the appellate court held the lower

court's action in striking out an answer which had been

amended in compliance with the Court's order to be er-
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roneous. In the next case, 47 Pac, it was held in a suit

011 the auditor's bond, that he being- ex-officio clerk of

tli»' board of commissioners, he was liable on the bond

for money received in the latter capacity, and that it

was error to strike from complaint charges of such a

shortage. In the next case, 47 Mich. 179, the appellate

court held the action of the lower court in refusing a

party the right to amend his bill of complaint was error.

The next case cited, 11 Mich. 56, is to the effect that a

bill of revivor may be filed without the leave of Court

first obtained. The next case, 12 Minn. 425, is to the

effect that it is error to strike a general denial unless

it is ambiguous. There was a dissenting opinion in this

case holding that the denial was ambiguous. The next

case, 114 111. 586, was one where there had been a de-

fault in a divorce case, and in the absence of the de-

fendant the Court struck out his answer on proof of his

having written a letter to his counsel which the counsel

had never received.

The power in question is not the one of the general

power of an attorney to properly amend pleadings con-

cerning the issues involved. The question is one of the

lower of an attorney, in a matter beyond bis general

authority and wholly without special, without his cli-

ent's express permission and authority or knowledge,

to, by new pleadings, broaden the issues and sweep into

the maelstrom of litigation the remaining portions of

his client's property not already involved.

Under the Alaska code above referred to making pro-
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vision for judgments by confession, it is submitted that

this decree was not regular on its fare. These proceed-

ings were not in the action; they broke clear beyond the

'bounds of the action. Counsel cite in their brief, page

34, G Minn. 82, The statute of Minnesota was not the

same as the Alaska statute. The stipulation in that

case was one settling which of the issues that had al-

ready been regularly framed should be tried. There-

fore, it was something the attorney did strictly in the

stiH and proceeding. It was not an atttempt to lug in

other issues and property. The next case, 3 Neb. 25, 27,

concerns the power of an attorney to submit a case upon

the pleadings. The next case, 41 Barber, 650, concerned

a stipulation to subia.it all questions at issue to jury

save one, that being a question of law whether a $1,000

mentioned in the contract constituted liquidated dam-

ages or no. The next case, 95 Cal. 279, was a case in-

volving the power of an attorney to stipulate that the

evidence of a witness given in another action might be

used in the one on trial. It was shown to have been

acted and relied upon until the witness died, when the

party stipulating sought to repudiate the agreement.

It is difficult to see how anything said by a Court in

such a case could contemplate or affect the power of an

attorney to drag into a case that property of his client

in nowise connected therewith. What we contend for

is that the attorney's authority is confined to the con-

duct of the action. He cannot of his own volition make

a new action. The next case cited, 131 Fed. 725, in-

volved the authority of an attorney to stipulate to al-
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low one case to abide tlie result of another involving

the same question, which latter was then on appeal.

The next case cited, 80 111. 24, we could not find. The

next case, 22 Pac. 195, holds that it is the duty of those

for whom an attorney acts without authority to early

make application for the opening of a judgment. In

this case the attorney employed by one of the parties

undertook to appear for all. The next case, 9 Wheaton,

738, is to the effect that authority under the corporate

seal authorizing an attorney's appearance in a cause

is not necessary to be shown in the record on appeal.

Counsel then cite 48 N. TV. 1037; this case involved the

power of an attorney to stipulate to withdraw a motion

for a new trial in consideration of the allowance of cer-

tain costs. It is plain that such action on his part

would be strictly within the suit and issues, and would

in no way involve any extrinsic rights or powers. The

next case cited is 86 Ind. 310. This case is one involv-

ing the power of an attorney to consent to judgment in

the action. An attorney probably has such a power, but

it is respectfully submitted that his power to so consent

after a case has been tried and submitted to the Court for

decision, his client absent, and his employment substan-

tially at an end, is very questionable. 48 Mo. App. 543,

548, concerned the authority of an attorney to stipulate

that one rase should abide the result of another similar

case. 3 Neb. 25, involved the power of an attorney to

agree to submit a case on the pleadings. The next case, 100

Ind. G3, apparently has nothing applicable to this suit in

the decision. The next case cited, 54 Ind. 215; the agree
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uient involved in that suit was entirely within the is-

sue. The next case cited, 13 Cal. 191; neither fraud

nor want of authority was charged, and the suit was

brought to vacate four years after the judgment was

rendered. The next case cited, 133 Fed. 158, was one

in which the opinion was written by Judge Gilbert, in

which case the attorney below had, when the case was

reached for trial, admitted that the allegations of his

answer could not be sustained, and that the plaintiff

was entitled to relief. It is plain that this was a case

where the attorney was discharging his trust in the use

of his judgment regarding the handling of issues in the

identical case which he had been employed to try.

Sections 738 and 739 of Carter's Code provided a

means whereby a litigant can ascertain the authority

of an attorney to represent his adversary; with such

means provided a litigant is not entitled to presume

the authority of an attorney to represent the adversary,

and the plaintiff is not shielded by any such presump-

tion in this case when it had full knowledge of all the

details by which the new issues and rights were injected

into this case.

Counsel for the appellants cite under this head 50

Pac. 915, an Oregon case. Counsel for the appellee

would especially invite the Court's attention to this

case, at the same time contending that it furnishes no

support to the point to which it is cited.

Counsel make the further contention in their brief,

page 45, that the Court erred because the motion for the
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\ ;)(•;) tion of the judgmenl was not accompanied with an

affidavit of merits.

This contention, too. does not go to the power of the

Court, but is solely a matter of procedure.

No objection was made by appellant below upon the

hearing because of the want of an affidavit of merits.

Further, the affidavits that were interposed on the part

of the defendant do go to the merits. Further, the

pleadings in the case went, to the merits involved.

Further, all the evidence which the Judge had heard

was considering went to the merits.

Conr.sol cite in support of their contention on this

point the 15th Ency. PL & Pf., pp. 277, 278. We respect-

ful iv invite the Court's attention to page 279, note 1, to

Hi.' effect that an affidavit of merits is unnecessary in

a case of this kind. Citing among other cases,

Rice v. Griffith, 9 Iowa, 539.

Counsel further cite Freeman on Judgments, 4th edi-

tion, section 486. We would call the Court's attention

to section 498, showing that such a case as this con-

stitutes an exception. They further cite 110 U. S. 187;

i;; that case the party was served with process and the

judgment was strictly within the relief demanded. The

;. had his day in court. The next case, 102 Cal. 600,

decided upon a question of laches by a majority of

the court. The case in 100 Cal. 446 was one where the

I
arty also had his day in court on all the issues. Case

in 94 Cal. 153 was one concerning the lights of a stran-
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ger to the suit to attack the judgment. The next case,

Id Pac. 181, was case under statute requiring au affi-

davit of merits. This is true also of the statutes of Cali-

fornia.

It will be noted that there is no assignment of error

made here which would entitle the Court, to consider

or appellant's counsel to contend that the appellee was

in any manner guilty of laches in such delay as inter-

vened between the time of the rendition of the decree

and the motion for its vacation. If the Court should

Lertake to consider this question we would say that

the appellant having been a party to the securing of

the decree in the manner in which it was, and having

full knowledge thereof, would not be in a position to

take- advantage of any laches of the defendant if there

! iad be m such. Further, that under the circumstances

as disclosed by this case the defendant was not guilty

of any laches whatever. Further, that the lower court

was in a far better position, being in Alaska, with knowl-

of the conditions which rendered communication

the outside world, at best, very unsatisfactory and

of the obstacles connected with this particular case, to

ap< that question than this Court, and further,

that there having been no issue made upon that ques-

tion below, the appellee has had no opportunity to make

its showing in that regard.

We will not undertake any analysis of the affidavits

Interposed on the hearing before the lower court. This

has already been done in the three briefs herein. The
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affidavits are not of great length and will undoubtedly

xamined by the Court.

We submit that they do not furnish any justification

for the reversal of the Court's order. That in consid-

eration of the fact of the trial and the evidence that

had been introduced during its progress, which the lower

court had in its breast, the further fact that the man-

ner in which the vacated order was secured from the

lower court, and the representations made in securing

it, together with all the conditions surrounding the tran-

saction, and the litigation, peculiarly fit this matter for

a more satisfactory determination by the lower court

than by an appellate court that has not, nor can have,

the same advantage.

Appellant's counsel throw themselves on the mercy of

this Court to ask "if the order vacating such decree is

to be allowed to stand, what redress is there for the

ap] eliant, and how is it to be protected in its equitable

i ights?" *

We might answer this by a question, if this compromise

decree made by Mr. Du Bose without authority is re-

instated, no one denies but what the rights of the ap-

pellee to a large amount of property accumulated and

developed by it and its predecessors in interest during

a period of several years and worth $150,000 is wiped

tut and set over against this, are the rights which the

eliant claims to have acquired during the very short

life of this vacated decree, that those rights which it ac-

quired in that one short month, and that in the very face
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and with the knowledge by its attorneys and officers of

the manner in which this decree had been secured, is to

weigh down ami overcome all the rights of the defend-

ant and the discretion of the trial court in setting this

decree aside and leaving the question of the rights of

these parties to be the subject of and settled in future

litigation? It is submitted that there is not a right

which the appellant claims to have acquired, if right-

fully acquired, but what it is in a position to enforce

against the defendant.

Appellant's counsel may undertake to argue that the

question of the fraud charged is undetermined. Fraud,

in and of itself, is not a matter for judicial determina-

tion. Courts will not try moot cases nor any unless

they affect property rights. The rights of both parties

to all of the property concerned is still left open for

settlement and determination in the courts of Alaska.

It is for that very reason that this judgment appealed

from cannot be considered a final judgment. The tangi-

ble, substantial, material rights and property are still

there, to be subjected to the dominion, ownership, title

and control of the parties entitled thereto. Like any

other judgment, the parties were bound to consider the

chances of its review and the effects.

Counsel for the appellant make the further contention

that the Court below erred in making its findings and

decree without showing that Mr. Du Bose was acting

without authority or in collusion with plaintiff's attor-

ney or fraudulently.
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To this point wo will call the Court's attention to Mr.

Niggemeyer's affidavit, page 307 and following1

, of the

record. More specially to pages SOS to 314, together

with the affidavit of Mr. Campion, page 300 of the rec-

ord, and the affidavit of Mr. Giimore, page 329 of the

record, as showing a total want of express or special

authority on the part of Mr. Du Bose, or authority of

any kind to make this compromise, and, indeed, if there

nothing else in the record the affidavit of Mr. Du

Bose himself, which he voluntarily furnished the

appellant for its use, will itself show that he had no

cient or any authority for taking the steps he did

ill the matter of this compromise. Appellant's counsel

affect to consider it a circumstance militating against

the defendant that we have in the record only these

affidavits on the part of defendant as to Mr. Du Bose's

want of authority. These were the only men connected

with the company then in Alaska and the case is made

the record below.

If it were necessary for the lower Court to find fraud

on the part of Mr. Du Bose, it is submitted thi^much is

shown by his own affidavit not inconsistent with fraud.

He admits he would not have told Campion, a stock-

holder and officer of the company, the truth about the

case if asked. (Record, p. 340.)

Mr. Du Bose was not brought into court as a witness

against his client by any process; he was not com-

pelled; he come willingly—nay, gladly, and when he has

denied everything in his affidavit specifically that he
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considers vital to his client's interest, he then puts in

a general denial, denying all things stated on the part

of his client not by him "specifically" admitted (Record,

p. 353), evidently fearing that by some inadvertence on

his part some advantage might accrue to his client.

He then states irrelevently, without reason or provo-

cation, that in consultation with his client that Nigge-

meyer informed him (Record, p. 354) "That there were

no known values in ANY of the mining properties of

the Campion," his clients, and this when they had, as

he says, not money enough to carry on the necessary

work to hold this property and was engaged in a death

grapple with a rival company when -febe credit was

everything to them. So far, at least, as he was con-

cerned the appellant did not need the urging of cross-

examination to get what they wanted.

Again he shows his venom at page 356, regarding Gil-

more.

Again, needlessly, without the slightest excuse, he

betrays information given him, in consultation by a

client. (Record, p. 359.) This for no other purpose

than to insinuate that Niggemeyer had been peddling

the stock of the company to the lame and halt. Then

he gives Campion, another stockholder of his client, a

gratuitous in*e*e»t. (Record, p. 364.) Tins is not gar-

rulity on his part, for when needs be he can keep his

counsel. He did not get careless and tell from whom

he learned the Court was going to decide against his

client.
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And though he so wantonly betrayed the trust of

his client, he jealously guarded those of his adversary.

At page .">r>4 of the record he refrains from even nam-

ing the persons with the Miocene he saw in New York.

At the same page he admits the only special instruc-

tions he ever had from the Company were to "sell"

water.

On his own showing the Court might have found there

was nothing shown in his moral and professional fibre

inconsistent with a further betrayal of his client in this

compromise without straining its discretion.

Appellant's counsel "argue that because Niggemeyer

had been sent out from Illinois by the company to assist in

ti>e trial of this suit which involved other and indepen-

dent issues, because he had bought certain personal

property, because lie had hired men and horses, bor-

rowed money and other similar acts, that he must neces-

sarily have had in himself all of the corporate powers

including those necessary to dispose, if need be, of all

of its property and assets. That because, though in

trouble himself, he was pleased to see the men which

this decree forced out of the employment of his com-

pany find work with this appellant, that therefore he

ratified it.

Concerning the limited powers of an attorney and the

scope of his authority, we would respectfully call the

Court's attention to the 4 Cye. 932(C). There is a scope

to his authority. His powers are confined to the inter-

ests intrusted to his care.
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Idem, 934, 3(A), and note 4.

t Line R. R. vs. Scott, 13 Am. St. Rep. 753.

The plaintiff's attorney without special authority can-

not even bind his client for the expense of a lock to se-

cure the door of a buildi taining property attached

In such action.

Glen y. Savage, 14 Or. 567.

4 Cye. 907 (8) 94-3 (A) (B), 045 (3), 948 (B).

Holk»- y. Taiker. 11 U. gf. 43G.

United States v. Beebe, 180 U. S. 343.

Counsel urge that though the power to make a com-

promise does not generally inhere to an attorney, yet

in case of an emergency he has authority on his own

responsbility, where there is no sufficient opportunity

to consult with his client, to make a compromise, and

that this y^as such a case. Counsel's position in this

regard is chiefly composed of false premises. The im-

perative emergency which is conjured up as warrant-

ing this assumption of responsibility on the part of

Mr. Du Bose is, first, the fact that Mr. Metson was

desirous of leaving Nome on the steamer "Ohio" after

the Court had held the case tried under advisement

for a couple of weeks. Now, who was Mr. Metson that

his going away should constitute an emergency fraught

with danger to the defendant company? Why, he was

the attorney for the other side, for the plaintiff. No

one seems to have looked upon the going away of Mr.

Gilmore as jeopardizing the defendant's interests. 'Tis
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true, in their brief, page 72, appellant's counsel con-

cede that Mr, Du Rose's judgment in this matter may

have been bad, thereby, we take it, conceding that his

presence at Nome may have 1 injured his client. In this

matter we cannot exchange courtesies with the appel-

lant, and concede that Mir. Metson's presence at Nome

was of any advantage to the defendant, or any corre-

sponding menace to his client, the plaintiff. What

further have we in the line of an emergency? The only

other thing anyone pretends as constituting an emer-

gency was the fact that someone had been touting the

Court and whispering about that its decision was go-

ing to he adverse to the defendant company. If this

constituted an emergency there never was a case of

enough importance to excite interest which was being

held under advisement by a Court, but what has been,

and would be, surrounded by emergencies born of the

malice and imagination of 'busy-bodies.

Mr. Du Bose has refrained from stating the source

of his information that the Court's action would be

adverse to his client. If the source of his information

was such as to inspire him with confidence in its cor-

rectness, yet even then there would be no emergency.

The very first thing that would have occurred to any-

one connected with the case, under such circumstances,

where the Court had already held the matter under

advisement for two weeks, and the matter of a com-

promise was broached, and it was advisable and de-

sirous to communicate with the officers of the defend-

ant corporation, would have been to intimate the fact
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of a pending compromise to the Court, and ask him to

withhold his ruling pending further negotiations. Un-

til this had been done and the Court had refused to

delay, there could have been no emergency.

Counsel likewise cite to the point of an attorney's

authority upon an emergency, 100 Ind. G3. The lan-

guage which the}7 quote from that decision is the lan-

guage of an instruction given in the lower court, which

left to the jury entirely the question of whether there

was an emergency and whether there was time for the

lawyer to consult with his client. It will be noted

that the language which they quote from that decision

between the stars on page 76 of their brief regarding

the impending adverse finding of the master in chan-

cery constituting an emergency, is not the language of

either decision, that is, of either the trial or appellate

court. It is the language of the counsel used in argu-

ment and quoted by the Court. Counsel also cite 48

N. W. 1037. That was a case where an attorney after

verdict against his client made a motion for a new trial

and told his client that there was no question of law

involved in the case; that it would take $200 to carry

the case up. Asked his client for the money, the client

declined to furnish it; then the attorney, being con-

vinced the motion would be denied, withdrew his mo-

tion in consideration of the allowance of certain costs.

This transaction and compromise by which these new

rights and property was tried to be taken from the

defendant were in the nature of an agreement as pre-

sented by the appellant upon this appeal, and not an
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action or litigated suit, started legally or otherwise.

Granting this argumentatively, if the defendant lost

these rights and this property it was by virtue of the

con I rart, the stipulation and agreement made by Du

Bose. That contract, then, must be measured as any

other contract made for the purpose of binding a cor-

poration. Let us look, then, in what manner could the

defendant, this North Dakota corporation, part with its

real property. We have in this record neither a copy

of the law of that State regarding'- corporations nor

any copy of the defendant's charter or by-laws. All we

have is a copy of a writ of injunction prohibiting the

only man whom the appellant and Mr. Du Bose in any

way claim to have authorized this agreement, Mr. Nig-

gemeyer, from the disposing of any of the assets of the

company. True, counsel cite certain California cases to

the Court's attention, thereby asking the Court to in-

vestigate their own, the appellant's, charter power, cer-

tainly not ours. All we know of the appellee's charter

power is shown by the answer (paragraph 2, page 95,

of the record), where it appears that it is authorized and

empowered to own and operate mines and mining prop-

erty in Alaska and to own, operate and hold water

rights, and to build and control ditches, flumes and

aqueducts for its own use and the general use of the

public in the district of Alaska. Therefore, if we are at

all justified in indulging in any presumption, the sole

one justified would be that it might contract in order

to accomplish the object of its creation. Appellant

puts it in its brief that it had the further power "for
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the transaction of its ordinary business." (Brief, p.

53.)

It requires no argument to show that this transac-

tion was nothing in the way of "ordinary" business.

It is no part of a corporation's ordinary business to

daily dispose of all its assets, including its real estate

capital. This corporation was created to own and

operate mines and water rights, not give them away.

Such a wholesale grant of all its water rights and prop-

erty as was attempted here, could hardly be accom-

plished short of the unanimous consent of the stock-

holders. All of the presumptions are against its power

and authority to merge or g^o into partnership with the

plaintiff or any other corporation of like character, that

is to share the expenses with the plaintiff in a common

development enterprise and share, though not equally,

its profits, if any, and for this purpose to turn over ab-

solutely into the control of its rival corporation, the

appellant, all its water rights. If there was such a

power to so dispose of its property it needs must be

by virtue of authorized action of its Board of Directors,

and under its corporate seal with all the solemnity of

an instrument conveying real property. All this would

be true of any business corporation, but this corpora-

tion, defendant, was a public servant, and held its

rights and property, in part, as a trustee for the public,

and under such condition such merger or combination

is universally prohibited. Not a single officer, agent

or stockholder of the defendant company participated

in this transaction, or even consented thereto. Mr. Du
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Bose, aD attorney, hired to assist in the defense of a

lawsuit after the defense had been made and the suit

closed, and he was substantially, if not, technically

through with the work for which he was employed, un-

dertakes to trade off other property of his client in no

way intrusted to him for certain chances of future bene-

fit, very far removed, indeed. Going- even to the length

of admitting- and at least negatively having the Court

find that his client had been guilty of false pretenses,

it is hard to comprehend what advantage he can be jus-

tified in seeing- in this settlement accruing to his client

sufficient to overcome this. He seems not to have been

content to throw all of his client's property into the

opposition's control but to add the reputation and honor

of his client to heap the measure. All this on the one

fancied chance of a postponed benefit, gain or advan-

tage, that the future was to hold iu store for the pres-

ent sacrifice. It would be well to pause and inquire

"on what meat did this," our attorney, feed.

Appellant's counsel apparently, with all seriousness,

say in their brief, page 60, that "An unprejudiced ex-

amination of all the evidence procured on this motion

must show that Niggcmeyer had authority to make this

proposed settlement and held himself out as having

power to authorize Du Bose to make it." This is cer-

tainly refreshing when we consider that Niggemeyer

positively refused to sign the stipulated pleadings and

answer to the amendments, and that both counsel for

plaintiff and Mr. Du Bose, in order to obviate that neces-

sity, complacently waived the formality that Mr. Du
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Bose and the attorneys for plaintiff knew of the Illinois

injunction prohibiting- Niggemeyer from in any way

disposing of the assets of the company; that Mr. Du

Bose had read that injnnctional order, and when still

further we read the affidavit of Mr. Du Bose himself

interposed by appellant and found in the record at page

347, and following. Among other things, he states

therein that on the 24th of July, Mr. Niggemeyer

came to him "trembling like a leaf, crying and very

much excited/
1 and asked him to drop this deal, refer-

ring to the compromise, and let the Court decide it.

That he, Niggemeyer, was worried by the injunction

issued by the Superior Court of Cook County, Illinois,

and was afraid that if the compromise was made that he

would be in contempt of court; that he had a family and

could not afford to be disgraced; that Du Bose read the

order of injunction and tried to persuade and advise

Niggemeyer that this compromise would in no way be

disposing of the assets of the company. If it does not,

it is hard to imagine anything that would. Further,

Mr. Du Bose says that he, on this evening- of the 24th

of July, used every legitimate argument to induce Nig-

gemeyer to go on with the settlement; that on the fol-

lowing morning he, Mr. Du Bose, met Niggemeyer, and

Niggemeyer said that he had not slept any the night

previous and he looked it; that Niggeineyer's whole

conversation tended to the effect that his whole family

would be disgraced if this deal went on, for the rea-

son that he would go to jail; that thereupon Mr. Du

Bose requested Dr. Whitehead to come to his office and
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see Niggenieyer; that he brought Whitehead to his

office "for the express purpose of bracing Niggenieyer

up in this settlement"; that he, Mr. Du Bose, used lan-

guage on that morning amounting to a threat to with-

draw from the case if Niggemeyer did not consent;

that XiggemeA'er still insisted that the defendant com-

pany should have an even division of the water; that

Du Bose told him that this could not be, and that he,

Du Bose, would take the responsibility of the settle-

ment and explain it to the directors of the company

when he went to Chicago. Yet, counsel now say in

their brief that Mr. Niggemeyer was holding himself

out as having power to authorize Du Bose to make this

compromise. It is likewise shown by the affidavits that

immediately after the compromise, so called, Nigge-

meyer complained to Du Bose of the shutting off of the

water by the plaintiff which was contemplated by the

decree; that he immediately went to the Judge and

complained and asked him what he should do, and was

told by the Judge to consult his lawyers. Mr. Gilmore

being gone, he employed new counsel, and was even

interviewed in the newspapers, repudiating the settle-

ment as no act of his, and yet we are now complacently

told that everything in the case shows that it was Nig-

gemeyer, and not Du Bose, who brought about this thing.

Under this head counsel cite 56 Cat. 61. That was a

case where it was held that the general managing agent

of the corporation may apply its choses in action on a

debt of the corporation; this in a case where he had

been in the habit of doing so. They further cite 37 Pac.
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3D0; that was a case holding; that the general managing

agent of a corporation can agree with all the ready em-

ployed attorneys of the corporation as to their com-

pensation.

In consideration of the fact conceded by all of the

wide and well-nigh unquestionable discretion of the

lower Court in proceedings to set aside its own judg-

ments, we have been content in this brief to confine

ourselves simply to answering the arguments and ob-

jections raised by appellant's counsel, and to pointing

out wherein the authorities cited by them do not sup-

port their contention, nor go to the length necessary

in order to justify the reversal of the lower court. In

this we consider, in view of the exhaustive briefs of

appellant and the eminence of their counsel, that we

were fully justified, and that no error having been

shown on the part of the lower court by them, that we

were not called upon to assume the burden of an ex-

tensive brief and argument marshaling authorities and

reasons for the support of the Court's action below.

The attorney for the appellee who has, or will, file the

main brief herein for it, we believe has discharged this

labor, and we will not therefore further undertake it.

Respectfully submitted,

JESSE A. FRlYE,

Attorney for Appellee.

EDWARD E. CUSHMAN,

On the Brief.


